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ORDER

The opinion filed February 8, 2002 is hereby amended as
follows:

Slip Op. p. 2214: delete the first full paragraph[2] and substi-
tute the following paragraph:

In undertaking our de novo review of the prejudi-
cia effect of the erroneous admission of testimony,
the question is whether the erroneoudly admitted evi-
dence had a"substantial and injurious effect or influ-
ence in determining the jury's verdict." Brecht, 507
U.S. a 637 (quoting and adopting standard in Kot-
teakos v. United States, 328 U.S. 750, 776 (1946));
see adlso Bainsv. Cambra, 204 F.3d 964, 977 (Sth
Cir. 2000). A reviewing court does not examine
whether there was sufficient evidence to support the
conviction in the absence of constitutional error.

See Standen v. Whitley, 994 F.2d 1417, 1423 (Sth
Cir. 1993). Rather, regardless of whether thereis
sufficient evidence to support the conviction apart
from the error, we must determine whether the error
had a "substantial and injurious effect or influence’
on the conviction before us on appeal. See Kot-
teakos, 328 U.S. at 765; Hannav. Riveland , 87 F.3d
1034, 1039 (9th Cir. 1996). If we conclude that it
did, we must set aside the jury's findings.
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OPINION
REINHARDT, Circuit Judge:

David Luther Ghent, a prisoner currently on California's
death row, appeals the district court's dismissal of his habeas
corpus petition and asks this court for relief on several
grounds related to both his convictions and his death sentence.
We hold that the district court erred in finding the admission
of testimony in violation of Ghent's Miranda rightsin the
special circumstances retrial to be harmless error. Accord-
ingly, we reverse the district court's holding in part and
remand with instructions to vacate Ghent's death sentence. As
to Ghent's other claims, we reject those that seek relief from
his convictions and do not reach those that involve the penalty
phase of histrial.

|. Background

The following facts are taken from the California Supreme
Court's decision in People v. Ghent, 739 P.2d 1250 (Cal.
1987). Additional facts pertinent to each claim will be pre-
sented in the relevant sections.

In the early morning hours of February 21, 1978, Ghent
entered the bedroom of his housemate, Jacqueline Preskitt. He
jumped onto her bed and requested a sexua act, ignoring her
screaming and struggling. Ms. Preskitt's child entered the
bedroom, interrupting Ghent's advances. Ghent then | eft the
house at approximately five am.

Ghent arrived alittle while later at the home of some
acquaintances, Paul and Patricia Bert. Mrs. Bert informed
Ghent that her husband had already left for work. According
to Ghent, while Mrs. Bert was writing down her husband's
phone number at his request, her robe fell open, revealing her
naked body. Ghent testified that his next memory was that he
was standing over Mrs. Bert's dead, nude, body with a bloody
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knifein hishand. Mrs. Bert's hands were tied behind her
back.

Ghent testified that, after coming to and seeing the result of
his actions, he vomited in atoilet and then began to call the
police but became scared and Ieft the house instead. He
returned shortly thereafter and removed his fingerprints from
inside the house and retrieved the murder weapon. He then
left for a second time and went to change his bloody pants at
afriend's house.

The autopsy surgeon counted twenty-one stab woundsin

Mrs. Bert's neck and chest. Sperm was found in her genital
cavity that came from a Group B type "donor." Both the Berts
were Group A type, while Ghent was Group B.

The California Supreme Court stated that Ghent's primary
defenses at trial were his"lack of deliberation and premedita-
tion, and insufficiency of the evidence to establish forcible
rape.” 1d. at 1256.

Ghent was tried under the State's 1977 death penalty law.

Id. at 1255. On August 7, 1979, the origina jury found him
guilty of first degree murder and attempted rape of Patricia
Bert, and assault with intent to commit rape of Jacqueline Pre-
skitt. It deadlocked, however, regarding the special circum-
stances allegation: that Ghent committed a premeditated,
willful, and deliberate murder during the commission or
attempted commission of arape. A second jury was chosen
and that jury found the specia circumstance to be true on
September 21, 1979. The second jury proceeded to the pen-
alty phase and after afive-day hearing sentenced Ghent to
death. The California Supreme Court affirmed Ghent's con-
viction and sentence on August 13, 1987, and a petition for
certiorari was denied on February 29, 1988. Ghent v. Califor-
nia, 485 U.S. 929 (1988). Subsequently, Ghent filed a state
petition for awrit of habeas corpus in the California Supreme
Court which was summarily denied on August 22, 1990.
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Ghent filed afedera habeas petition on June 18, 1992 and

an amended habeas petition in federal district court on
November 16, 1994.1 The district court denied Ghent's habeas
petition in two orders. Ghent subsequently filed atimely
notice of appeal. Because the notice of appea was filed after
AEDPA's effective date, a Certificate of Appeal ("COA") is
required. See Slack v. McDaniel, 529 U.S. 473, 478 (2000).
We treat Ghent's notice of appeal as an application for a
COA, seeid. at 483; Schell v. Witek, 218 F.3d 1017, 1021 n.4
(9th Cir. 2000) (en banc), and conclude that Ghent has made
a"substantial showing of the denia of a congtitutiona right"
for all of the issues briefed to this court. 28 U.S.C. § 2253
(©)(2) (1994 ed., Supp. I11). Therefore, we proceed to the mer-
itsof hisclams.

[1. The Erroneous Admission of Testimony

Following his arrest on February 22, 1978, Ghent was
interrogated by Officers DeSart and Pate of the Santa Clara
County Sheriff's Department. Ghent, 739 P.2d at 1256.
Although heinitialy waived his Miranda rights, Ghent later
asked several times for the assistance of an attorney. 1d.
Despite these requests, the officers continued their interroga-
tion. 1d. They encouraged Ghent to speak with Dr. Shoor, a
psychiatrist who had been previously retained by the depart-
ment. 1d. They told Ghent to discuss any"sex problem"” he
had with the psychiatrist. They did not tell Ghent, however,
that his statements during the psychiatric exam could be used
against him in acrimina proceeding; instead they said that
the conversation would be a private one between Dr. Shoor
and Ghent. Upon Dr. Shoor's arrival, Ghent was readvised of

1 The Antiterrorism and Effective Death Penalty Act's (AEDPA) amend-
mentsto 28 U.S.C. § 2254 apply only to petitionsfiled after April 24,
1996, the statute's effective date. Lindh v. Murphy, 521 U.S. 320, 327
(1997); see also Jeffriesv. Wood, 114 F.3d 1484, 1495-96 (9th Cir. 1997)
(en banc). Because Ghent filed his petition prior to that date, AEDPA does
not apply to the merits of the petition.
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his Mirandarights. 1d. He was told that Dr. Shoor's report
could be used against him in court. Dr. Shoor interviewed
Ghent for approximately forty-five minutes. Id.

Upon review of these facts, all courts have held that the
admission of the testimony of Dr. Shoor and DeSart wasin
violation of Ghent's Fifth Amendment right to be free from
sdlf-incrimination. The California Supreme Court held that
the testimony of DeSart and Dr. Shoor was inadmissible "by
reason of aviolation of Miranda principles, " id., and the fed-
eral district court agreed. Because it isaviolation of Miranda
to question an individua who isin custody after he has
regquested counsel, the State does not challenge either of these
courts holdings. Therefore, we proceed to the issue of the
prejudicial effect of the admission of DeSart's and Dr.
Shoor's testimony at the various stages of the proceedings.

A. Standard of Review

The admission of testimony in violation of Miranda
constitutes a violation of Ghent's due process rights. See
Mirandav. Arizona, 384 U.S. 436, 444 (1966); Edwards v.
Arizona, 451 U.S. 477, 484-85 (1981); see also Dickerson v.
United States, 530 U.S. 428, 443-44 (2000). However, the
finding of constitutional error does not automatically necessi-
tate reversal. The erroneous admission of statementstakenin
violation of adefendant's Fifth Amendment rights is subject
to harmless error analysis. Neder v. United States, 527 U.S.
1, 18 (1999); Henry v. Kernan, 197 F.3d 1021, 1029 (9th Cir.
1999). Despite the state supreme court's and the district
court's finding of a constitutional violation, both courts held
that the erroneous admission of Dr. Shoor and DeSart's testi-
mony was harmless error. The district court's determination
of whether an error was harmlessis amixed question of law
and fact that is reviewed de novo by this court. Sunigav. Bun-
nell, 998 F.2d 664, 667 (9th Cir. 1993); see also Brecht v.
Abrahamson, 507 U.S. 619, 642 (1993) (Stevens, J., concur-
ring). The state court's conclusion that a constitutional error
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was harmlessis also reviewed de novo in al pre-AEDPA
cases. Lawson v. Borg, 60 F.3d 608, 612 (9th Cir. 1995);
Dickson v. Sullivan, 849 F.2d 403, 405 (9th Cir. 1988).

In undertaking our de novo review of the prejudicial

effect of the erroneous admission of testimony, the question

is whether the erroneoudly admitted evidence had a'substan-
tial and injurious effect or influence in determining the jury's
verdict." Brecht, 507 U.S. a 637 (quoting and adopting stan-
dard in Kotteakos v. United States, 328 U.S. 750, 776 (1946));
see also Bainsv. Cambra, 204 F.3d 964, 977 (9th Cir. 2000).
A reviewing court does not examine whether there was suffi-
cient evidence to support the conviction in the absence of con-
stitutional error. See Standen v. Whitley, 994 F.2d 1417, 1423
(9th Cir. 1993). Rather, regardliess of whether there is suffi-
cient evidence to support the conviction apart from the error,
we must determine whether the error had a " substantial and
injurious effect or influence" on the conviction before us on
appeal. See Kotteakos, 328 U.S. at 765; Hannav. Riveland, 87
F.3d 1034, 1039 (9th Cir. 1996). If we conclude that it did,
we must set aside the jury's findings.

B. Analysis

The State introduced testimony by Dr. Shoor at both the

trial and the special circumstances retrial.2 In both of these
proceedings, issues were raised concerning Ghent's state of
mind at the time of the crimes. Ghent primarily challenged the
extent of his culpability under the law as opposed to asserting
his actual innocence of the acts charged. This challenge
shapes the harmless error analysis we must undertake. Several
cases find the erroneous admission or exclusion of evidence
harmless because of the overwhelming evidence of the guilt
of the defendant. See, e.q., United Statesv. Meza-Corrales,

2 Theintroduction of Dr. Shoor's testimony at the special circumstances
retrial also affected the penalty phase, but as we explain, seeinfra, it is not
necessary to consider any questions relating to that phase in this opinion.
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183 F.3d 1116, 1126 (Sth Cir. 1999); United Statesv.
Gonzalez-Sandoval, 894 F.2d 1043, 1047 (9th Cir. 1990).
However, here, unlike in those cases, whether the defendant
actually committed the acts alleged was not a serioudly dis-
puted issue. Thus, the quantum of evidence on that point is
irrelevant to our prejudice analysis. In order to determine
whether the admission of the erroneoudly admitted testimony
was prejudicial, we must examine the effect of that testimony

on the question of Ghent's mental state, not on the question
whether Ghent actually committed the underlying crimina acts.3

Our evaluation is divided into two separate parts: the extent
of the harm in thefirst tria (in which the jury found Ghent
guilty of first degree murder) and the prejudicial effect in the
gpecial circumstances retrial (in which the jury found Ghent
guilty of aspecia circumstance that serves as a prerequisite
to the imposition of a death sentence). For the reasons
explained below, we hold the erroneous admission of this tes-
timony to be harmlessin the first tria, but highly prejudicial
in the special circumstances retrial. Because of the latter hold-
ing, we need not reach the question of the effect of the evi-
dence on the penalty phase, or indeed any question relating to
that phase.

1. TheFirst Trid

At thefirst trial, Ghent was convicted of first degree mur-
der of Mrs. Bert aswell as her attempted rape. Under Califor-

3 Compar e Peoplev. Rucker, 605 P.2d 843, 852 (Cal. 1980) (holding
admission of defendant’s statements taken in violation of Miranda preju-
dicial because statements went directly to defense involving defendant’s
mental state), recognized as overruled on other grounds by People v. Hall,
245 Cal. Rptr. 458 (Cal. Ct. App. 1988); with Pope v. Zenon, 69 F.3d
1018, 1025 (9th Cir. 1996) (holding erroneous admission of defendant's
statementsin violation of Miranda harmless because statements went to
guilt and defense at trial focused on defendant’s mental state), overruled
on other grounds by United States v. Orso, 266 F.3d 1030, 1038 (9th Cir.
2001).
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nialaw at the time Mrs. Bert was murdered, a conviction of
first degree murder required proof of a"willful, deliberate,
and premeditated killing" or proof that the murder was com-
mitted in the course of afelony. See Cal. Penal Code § 189
(1978) (amended 1981). Attempted rape required a specific
intent to rape, but not willfulness, deliberation, or premedita-
tion. People v. Atkins, 18 P.3d 660, 668 (Cal. 2001). Ghent
presented a defense of diminished capacity.4 He argued that
he failed to premeditate or deliberate with respect to the mur-
der of Mrs. Bert, that he lacked the capacity to do so, and that
he also lacked the capacity to form the specific intent to com-
mit the underlying felony, the rape or attempted rape. The
erroneoudly admitted testimony of Dr. Shoor was introduced
by the State in the first trid to support its argument that Ghent
had the ability to, and did in fact, premeditate and deliberate
with respect to the murder, and that Ghent had the ability to,
and did in fact, form the specific intent to commit rape. The
prosecutor stated in his opening argument that Dr. Shoor was
called by the police to interview Ghent precisely because the
State knew "that it would most probably be a psychiatric
defense.”

Dr. Shoor's testimony controverted Ghent's defense of
diminished capacity. Dr. Shoor testified that Ghent did not
suffer any diminished capacity and that he could properly be
held accountable under the law. He stated explicitly that
Ghent had normal mental capacity and mental functioning.
Thus, the prosecutor stated, correctly, that Dr. Shoor's testi-
mony went to the question whether Ghent had the capacity to
commit the offenses charged.

4 The term "diminished capacity " refers to a person's lack of capacity
"to achieve the state of mind requisite for the commission of the crime."
McGuire v. Superior Ct. for Los Angeles County, 79 Cal. Rptr. 155, 161
(Cal. Ct. App. 1969); see also United Statesv. Twine, 853 F.2d 676, 678
(9th Cir. 1988). The defense of diminished capacity, although abolished
by California statute as of January 1, 1982, remains available for crimes
committed before that date. People v. Mickey, 818 P.2d 84, 92 n.1 (Cal.
1991).
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A more particular analysis of the case against Ghent is
required, however, before we can proceed further with our
inquiry into prejudice. In order to convict Ghent of first
degree murder, the State needed to prove only one of two
alternative theories: 1) that Ghent committed a willful, delib-
erate, and premeditated murder or 2) that Ghent raped or
attempted to rape Mrs. Bert and murdered her during the
course of that offense (felony murder). See Cal. Penal Code
§ 189 (1978) (amended 1981). Our review of the record per-
suades us that to decide whether Dr. Shoor's testimony was
prejudicia with respect to Ghent's first degree murder convic-
tion, we must first determine on which of the two alternative
theories the jury based its verdict.

Although the jury found Ghent guilty of first degree murder
and of attempted rape, it hung on the specia circumstances
finding. As stated previoudly, a specia circumstances verdict
would have required the jury to find that Ghent committed a
willful, deliberate, and premeditated murder and that this
murder occurred during the commission of one of the enumer-
ated felonies, including rape and attempted rape. Because the
jury found that Ghent had in fact committed attempted rape,

if itsverdict of first degree murder had been based on a deter-
mination that Ghent committed a "willful, deliberate, and pre-
meditated" murder (rather than afelony murder), the
prerequisites for afinding of special circumstances would
have been satisfied and the jury would undoubtedly have
found him guilty of the specia circumstance charged. The
jury'sfailure to find special circumstances makes it apparent
that it must have based Ghent's conviction for first degree
murder on the aternative theory, specifically on felony mur-
der -- that it must have based the conviction on the finding
that Ghent committed the murder in the course of committing
the sexual assault. Accordingly, when examining the prejudi-
cia effect of Dr. Shoor's testimony on Ghent's first degree
murder conviction, we proceed from the premise that the con-
viction was based on felony murder, and not on the theory
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that Ghent committed awillful, deliberate, and premeditated
murder.

By contrast, Dr. Shoor's testimony was directed primarily

to the theory that Ghent premeditated the murder, and not to
the felony murder theory. To the extent that his testimony did
relate to the felony murder question, it did so only with
respect to whether Ghent had the ability to form the specific
intent required for the underlying felony. However, Ghent's
own mental health expert, Dr. Raffle, explicitly conceded that
Ghent had the capacity to form and did form the specific
intent to rape Mrs. Bert. Thus, Dr. Shoor's testimony was
largely cumulative with respect to the jury's felony murder
finding and to its consequent finding of first degree (felony)
murder. Accordingly, we conclude that the introduction of Dr.
Shoor's testimony at the trial did not have a"substantial or
injurious effect” on the jury's verdict or constitute prejudicial
error. Brecht, 507 U.S. at 637.

2. The Special Circumstances Retrid

Our conclusion that Dr. Shoor's testimony was not prej-
udicial with respect to the first trial does not apply, however,
with respect to the specia circumstancesretrial; to the con-
trary, it is clear that the introduction of Dr. Shoor's testimony
at that proceeding was prejudicial. At the retrial, the finding
of specia circumstances required that the State prove beyond
areasonable doubt that Ghent's murder of Mrs. Bert was will-
ful, deliberate, and premeditated. See Cal. Penal Code

§ 190.2(c)(3). Accordingly, the issue of premeditation and
deliberation was the central issue of the special circumstances
retrial. The prosecutor himself repeatedly characterized that
issue as "the major issue in this case." See Henry v. Kernan,
197 F.3d 1021, 1030 (9th Cir. 1999) (noting that,
"[i]mportantly, the prosecutor referred to[defendant's] moti-
vation [and subject of erroneously admitted testimony] as “the
crux of the case' ").
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[5] Dr. Shoor's testimony was critical to the theory that

Ghent premeditated and deliberated with respect to the mur-
der. In his opening statement, the prosecutor stated that Dr.
Shoor gave Ghent a mental examination and "determined that
this guy isfine. He has no diminished capacity. " Contrary to
the State's argument, Dr. Shoor's testimony was not solely
genera in nature. Rather, it clearly included his opinion asto
Ghent's mental state at the time of the murder. He testified

that "Mr. Ghent had the mental capacities at that time which
were well within the range of normal reasonable thinking."
(emphasis added). Dr. Shoor aso testified that Ghent had "the
mental capacities to premeditate whatever he did ." (emphasis
added). Although Dr. Shoor spoke specifically in terms of
Ghent's capacity to premeditate, given the context of histesti-
mony and the fact that he had met with Ghent shortly after the
crimestook place, it is clear that Dr. Shoor's evidence was
offered to and did provide strong support for the State's the-
ory that Ghent in fact premeditated and deliberated with
respect to the murder, and that his testimony would be so con-
strued by reasonable jurors. The prosecutor himself stated that
Dr. Shoor's testimony would be given to assist the jury "in
determining what David Ghent's state of mind was at the time
of theincident." Although Dr. Shoor's statements at the spe-
cial circumstances retrial were comparatively brief, they were
direct and to the point: they constituted the only direct evi-
dence offered by the prosecution as to Ghent's state of mind.5

5 The State contended at oral argument that Dr. Shoor's testimony had
minimal importance for its case for premeditation and deliberation of the
murder. It argued that the jury was able to find that Ghent premeditated
and deliberated with respect to the murder by the nature of the crime, the
testimony regarding Ghent's demeanor before arriving at and after leaving
the Bert house, and Ghent's own testimony. First, the State fails to suggest
how the mgority of this evidence would enable the jury to find that Ghent
premeditated and deliberated the murder as opposed to simply planning
the rape in advance. Second, al the evidence above was contested by the
defense. Although the State suggested the theory that Ghent murdered

Mrs. Bert on his second trip to the house, there was conflicting evidence
on this (including Ghent's own testimony). There was aso conflicting evi-
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[6] The defense relied heavily on the testimony of two

mental health experts, both of whom disagreed with Dr.
Shoor's assessment. Dr. Raffle (forensic psychiatrist) testified
that Ghent did not deliberate the murder and Dr. Delman
(psychologist) testified that Ghent did not premeditate or
deliberate the murder. In his closing argument, defense coun-
sl relied on the testimony of these two defense experts to
show that Ghent did not premeditate or deliberate with respect
to the murder. Dr. Shoor's testimony was introduced to
immunize the jury against this crucia defense evidence.
Indeed, Dr. Shoor's testimony went to the heart of Ghent's
defense. See Henry, 197 F.3d at 1030 (holding error prejudi-
cia because State's use of erroneously admitted testimony
went to "the root of their burden to prove. . . intent"); People
v. Walker, 105 Cal. Rptr. 672, 676-77 (Cal. Ct. App. 1972)
(finding it prejudicial error to admit testimony of police psy-
chologist whose interview violated defendant's Fifth Amend-
ment rights because testimony went "directly to the heart of
the defense” of diminished capacity).

The prosecutor not only used Dr. Shoor's testimony to
discredit the testimony and theories of the two defense expert
witnesses but also to attack Ghent's credibility and truthful-
ness. In the specia circumstances retrial, Ghent's credibility
was a critical issue; Ghent himself testified regarding his
memory loss surrounding the crimes. The two defense
experts, Drs. Raffle and Delman, also attempted to explain
Ghent's memory loss and his untruthfulness to the jury. Thus,
Dr. Shoor's testimony was admitted to counter directly both
the defense theory and Ghent's credibility and truthfulness.
The prosecutor introduced Dr. Shoor's testimony by stating

dence about the meaning of the nature of the murder (e.g. whether multi-
ple stab wounds signaled an impulsive attack). Given the paucity of the
other evidence that the State presented regarding premeditation and delib-
eration of the murder, Dr. Shoor's testimony can only be fairly character-
ized as extremely important.
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that Dr. Shoor would tell the jury that Ghent is'aliar, he's
dishonest." Moreover, the California Supreme Court stated, in
justifying its finding of harmlessness, that the jury's finding

of special circumstances was based in part on its'rejection of
the “lost memory' theories of Drs. Raffle and Delman.”

Ghent, 739 P.2d at 1259. The only expert mental health testi-
mony presented by the State that could have enabled the jury
to reject those theories was the erroneously admitted testi-
mony of Dr. Shoor. See Edaminiav. White, 136 F.3d 1234,
1238 (9th Cir. 1998) (stating that when credibility is a central
issueintrial and erroneously admitted evidence casts doubt
on that credibility, such error isprejudicial); cf. Arizonav.
Fulminante, 499 U.S. 279, 298 (1991) (holding error prejudi-
cia asjury's assessment of another of defendant's statements
could have depended in part on erroneously admitted evi-
dence).

The State's own actions at trial belieits current argu-

ments regarding the importance of Dr. Shoor's testimony. Its
actions demonstrate just how critical the State believed the
erroneously admitted evidence to be. See Kylesv. Whitley,
514 U.S. 419, 444 (1995); United Statesv. Bauer , 132 F.3d
504, 512 (9th Cir. 1997). The prosecutor in this case fought
vigoroudly for the admission of Dr. Shoor's statements. Fur-
thermore, he relied heavily on Dr. Shoor's testimony during
both opening and closing arguments,6 emphasizing the credi-
bility of the doctor's opinion. The prosecutor qualified Dr.
Shoor as an expert in psychiatry and stressed Dr. Shoor's
experience, truthfulness, and Stanford University training. It
is clear that the State recognized the importance of Dr.
Shoor's testimony, not only from an examination of the prose-
cutor's own statements, but also from the fact that the State
reordered its proof in the special circumstancesretrial so asto

6 For example, in the prosecutor's closing argument, he stated, "And

[Dr. Shoor] felt that there was no evidence of diminished capacity . . ."
and that "Dr. Shoor said sound mind, sound enough certainly for the intent
required here."
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make Dr. Shoor its second witness in its case-in-chief (instead
of using him only as arebuttal witness, asit did at the first
trial). Thistria strategy reflects the State's firmly held belief
that Dr. Shoor's testimony was critical to proving that Ghent
premeditated and deliberated with respect to the murder of
Mrs. Bert. In light of all these circumstances, we view "with
some skepticism," indeed with considerable skepticism, the
State's argument that Dr. Shoor's testimony was tangential.
United States v. Brooke, 4 F.3d 1480, 1488 (9th Cir. 1993)
(quoting United States v. Hill, 953 F.2d 452, 459 (9th Cir.
1991)).

We would add, finally, that we find it highly significant

that the prosecutor argued that one reason that Dr. Shoor's
testimony was highly credible was that he had interviewed
Ghent before Ghent was able to contact his lawyers. The State
made use of -- and sought to benefit from -- this unconstitu-
tional attribute of Dr. Shoor's behavior. By doing so, it only
emphasized and exacerbated the violation. Moreover, the
State's claim that Dr. Shoor's testimony merely"duplicated
that of the defense,” is patently erroneous, particularly asthe
prosecutor himself emphasized the uniqueness of that testi-
mony.

In sum, it is clear that Dr. Shoor's testimony in the spe-

cia circumstances retrial had "substantial and injurious effect
or influence in determining the jury's verdict." Brecht, 507
U.S. a 637. His testimony "stands out both because of his
gualifications as amedical doctor specializing in psychiatry
and because of the powerful content of his message. " Satter-
whitev. Texas, 486 U.S. 249, 259 (1988). Accordingly, the
specia circumstances verdict cannot stand.7 Without the spe-
cia circumstances finding, Ghent isineligible for the death
penalty. See Cal. Penal Code 8§ 190.2. Therefore, we vacate

7 Because we conclude that the admission of Dr. Shoor's testimony isin
itself an error requiring reversal, we need not consider the effect of the use
of Officer DeSart's testimony.
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his death sentence and remand the matter so that the State

may conduct a new special circumstancestrial, if it so elects.8
See People v. Roy, 255 Cal. Rptr. 214, 223 (Cal. Ct. App.
1989); see also Wade v. Calderon, 29 F.3d 1312, 1322-23
(9th Cir. 1994). Otherwise, it shall resentence Ghent on the
charge of first degree murder, without any specia circum-
stance finding.

[11. Violation of Ghent's Due Process Rights

Ghent argues that his constitutional right to due process

was violated because he was physically restrained by the State
in the presence of the jury. Ghent is correct that a defendant
has the right to be free of shackles and handcuffsin the pres-
ence of the jury, unless shackling is justified by an essential
state interest. See Rhoden v. Rowland, 172 F.3d 633, 636 (9th
Cir. 1999); see aso Holbrook v. Flynn, 475 U.S. 560, 568-69
(1986); Illinoisv. Allen, 397 U.S. 337, 344 (1970). In order
for adefendant to prevail on a claim of this nature, a court
must find that the defendant was indeed physically restrained
in the presence of the jury, that the shackling was seen by the
jury, and that the physical restraint was not justified by state
interests. Then, in order for the unjustified shackling to rise to
the level of aconstitutional error, the defendant must make a
showing that he suffered prejudice as aresult. 9 United States
v. Olano, 62 F.3d 1180, 1190 (9th Cir. 1995); United States
v. Halliburton, 870 F.2d 557, 561-62 (9th Cir. 1989).

8 We decline to address Ghent's claim of ineffective assistance of coun-
sel, or any other claim with respect to the penalty phase. Because our spe-
cia circumstances holding requires that Ghent's death sentence be
vacated, it is not necessary to decide any other issue that would result in
that same relief.

9 In a state habeas case, if a constitutional error isfound, the federa

court next must ask whether the error had a "substantial and injurious
effect” on thejury'sverdict. Castillo v. Stainer, 997 F.2d 669, 669 (9th
Cir. 1993) (amending 983 F.2d 145 (9th Cir. 1992); see also Brecht, 507
U.S. at 623.
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In Ghent's case, the district court conducted an evidentiary
hearing on this claim and found that there was insufficient
evidence to support the contention that Ghent was restrained
in open court during either of the two trials. The district court
did find, however, that Ghent was transported to and from the
courtroom in shackles and that on some of these occasions
jurors observed him under restraint. Upon review of the
record, we cannot conclude that any of the district court's fac-
tual findings were clearly erroneous. See Olano , 62 F.3d at
1190. There was conflicting testimony about whether jurors
saw Ghent in handcuffs or restraints in the open courtroom
while the court was in session, and neither the prosecutor nor
the defense counsel remembered Ghent being handcuffed or
shackled at the defense table during the trial. There was, how-
ever, testimony as to brief glimpses by jurors of Ghent in
restraints as he walked in the hallway and stood at the door-
way of the courtroom to have his restraints removed.

A preponderance of the evidence supports the finding that

jurors did see Ghent in the hallway at the entrance to the
courtroom in handcuffs and other restraints on some occasions.10
Jurors so testified and Ghent's defense counsel stated that he

saw jurors from the first trial observe Ghent in the hallway

being transported in restraints and specifically asked the court

10 At the evidentiary hearing, Ghent made an in limine motion offering
three declarations of deceased witnesses pursuant to Federal Rule of Evi-
dence 807, the residual exception to the hearsay rule. Two declarations
were by jurors during the first trial who declared under oath that they saw
Ghent enter the courtroom in restraints. The third declaration was by a bai-
liff who worked during Ghent'strial who stated that it was normal proce-
dure at the time for a defendant to enter the courtroom in handcuffs and
other restraints.

The district court denied the motion and we do not find its denial to be
an abuse of discretion. See United States v. Olafson, 203 F.3d 560, 565
(9th Cir. 2000). The declarations of the jurors were not more probative
than other evidence Ghent obtained and the information included in the
bailiff's declaration is largely cumulative of other evidence that Ghent
presented in the evidentiary hearing. See Fed. R. Evid. 807.
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to correct this problem. The head of court security at the time
testified that murder defendants were regularly transported in
shackles to the courtroom and that the prisoner normally
would be unshackled right before he entered the courtroom.

Despite our agreement with the district court's finding that
jurors sometimes saw Ghent in handcuffs or restraints, we
also agree with the district court that Ghent has not made a
showing of actua prejudice. The district court found that

"[o] bservations of Petitioner in the hallway or at the door of
the courtroom [by jurors] are shown by the evidence to be
brief and infrequent, and there is no evidence of prejudice.”
The evidence suggests that afew jurors at most glimpsed
Ghent in shackles in the hallway and as he was entering the
courtroom. Thejury's "brief or inadvertent glimpse” of a
shackled defendant is not inherently or presumptively prejudi-
cial, nor has Ghent made a sufficient showing of actual preju-
dice. See Rhoden, 172 F.3d at 636; Olano , 62 F.3d at 1190;
Halliburton, 870 F.2d at 561-62; Wilson v. McCarthy, 770
F.2d 1482, 1486 (9th Cir. 1985).11 Therefore, we affirm the
district court's finding of no constitutional error.

IV. Lesser-Included Instruction Claim

Ghent argues that the tria court failed in its sua sponte duty
to instruct the jury on the lesser-included offense of assault
with intent to commit rape. The California Supreme Court
rejected this clam, as did the district court.

11 Ghent cites Rhoden v. Rowland, 172 F.3d 633 (9th Cir. 1999), to sup-
port his claim that he suffered prejudice because the jury saw himin
shackles as he entered the courtroom. In Rhoden , this court found that the
defendant was prejudiced because the jury saw him shackled throughout
the entire trial, despite the tria court'sinstruction for the jury to be out of
the courtroom when he entered and for his legs to be under the counsel
table. 1d. at 636-37. Rhoden does not support Ghent's claim, however,
because in that case the district court made the factual finding that Rhoden
was shackled in the open courtroom during hisentiretrial. Id. at 634-36.
In contrast, the district court here found that Ghent was not shackled in
open court during any of the proceedings.
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A jury verdict of guilt of acapital offense may not stand if
the jury is not instructed to consider whether the defendant
was guilty of alesser-included non-capital offense, when the
evidence would have supported such averdict. Beck v. Ala
bama, 447 U.S. 625, 627 (1980); see also Keeble v. United
States, 412 U.S. 205, 208 (1973). If aBeck violation has
occurred, the court must then determine whether the error had
asubstantial and injurious effect on the jury's deliberations
and verdict. See Brecht, 507 U.S. at 638.

With respect to the finding of felony murder, the jury was
given the choice of finding Ghent guilty of either the felony

of rape or the lesser-included felony of attempted rape. It was
not, however, given the option of returning a verdict on the
related lesser-included offense of assault with intent to com-
mit rape.12 Both rape and attempted rape are listed in the Cali-
fornia penal code as crimesthat give rise to the finding of
felony murder. See Cal. Penal Code § 189. Although assault
with intent to commit rape is not specificaly listed in the stat-
ute, it congtitutes an aggravated form of attempted rape,13 and

12 Assault with intent to commit rape (Cal. Penal Code 8§ 220) isalesser-
included offense of rape. People v. Babcock, 117 P. 549, 550 (Cal. 1911);
People v. Ramirez, 82 Cal. Rptr. 665, 670 (Cal. Ct. App. 1969). Rape
requires forcible penetration of awoman against her will. People v. Mul-
len, 114 P.2d 11, 12 (Cal. Dist. Ct. App. 1941). Assault with intent to
commit rape occurs when the offender's intent to rape and to overcome

the victim's resistance is coupled with the means of accomplishing that
intent. People v. Norrington, 202 P. 932, 935 (Cdl. Dist. Ct. App. 1921).
The offense of assault with intent to commit rape includes every fact nec-
essary for afinding of rape except for the act of penetration. 1d.

Thejury was instructed on assault with intent to commit rape with

respect to Ghent's housemate, Jacqueline Preskitt -- and in fact found
Ghent guilty of that offense.

13 Attempted rape plus an assault results in an assault with intent to com-
mit rape. In re Jose M., 27 Cal. Rptr. 2d 55, 58 (Cal. Ct. App. 1994);
Ramirez, 82 Cal. Rptr. at 670-71. An "assault " with an intent to commit
acrime necessarily encompasses an "attempt” to commit that crime, but
an "attempt” does not necessarily include an"assault.” People v. Akin, 143
P. 795, 796 (Cal. Dist. Ct. App. 1914); see also People v. Rupp, 260 P.2d
1,7 (Cal. 1953).
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would therefore necessarily also support afinding of felony
murder. See Peoplev. Ghent, 739 P.2d 1250, 1261 (Cal.
1987).

For purposes of the felony murder doctrine, al three

offenses have the same potential consequence -- each can
serve as a predicate for afelony-murder conviction. Because
Ghent was convicted of the |esser |esser-included offense of
attempted rape, he could not have benefitted had the jury been
instructed to consider as well the greater |esser-included
offense of assault with intent to commit rape. Therefore, even
if we were to assume that the instruction on assault with intent
to commit rape should have been given, it is evident that the
trial court's failure to do so did not have any prejudicia or
injurious effect on Ghent. See Brecht, 507 U.S. at 537.

V. Conclusion

We affirm Ghent's convictions but hold that the admission

of Dr. Shoor's testimony in the specia circumstances retrial
in violation of Ghent's Miranda rights constituted prejudicial
error. We do not reach the claims that relate solely to the pen-
alty phase.

In sum, we AFFIRM the district court's denial of

Ghent's petition with respect to the claims regarding his first
trial. We REVERSE the determination of the district court
with respect to the special circumstances retrial and the impo-
sition of the death penalty. We remand to the district court
with instructions to grant the writ of habeas corpus with
respect to the finding of specia circumstances and the death
penalty sentence.

Affirmed in part; reversed in part; and remanded for issu-
ance of awrit in accordance with this opinion.
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